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About this paper 

The principle that custody should only ever be used as a last resort for children is enshrined 

in domestic law and international human rights conventions. This paper sets out evidence 

that this principle is not currently applied as such, and recommends potential legislative 

criteria that could ensure sentencing or remanding children to custody is used as a last 

resort in future practice. 

 

Children in custody are extremely vulnerable, and their experience of detention exacerbates 

and compounds this vulnerability. Custody is unsafe, and public bodies have a duty to 

protect children from such harm. Custody is irrefutably incompatible with the clear evidence 

on desistance from offending, and there are viable options for meeting children’s needs and 

managing their behaviour in community settings. 

 

The suggested legislative criteria in this paper would ensure that custody is only available for 

the most serious crimes, where the child poses a serious and continuing risk to the public, 

and where there is genuinely no way of managing that risk in the community.  

 

 

About the Standing Committee for Youth Justice 

The Standing Committee for Youth Justice (SCYJ) is an alliance of over 60 not-for-profit 

organisations working to improve the youth justice system in England and Wales. SCYJ 

pools its members’ expertise to advocate for child-focused responses that tackle underlying 

causes of offending, reduce criminalisation and imprisonment, and promote positive long-

term outcomes. Such a system would serve the best interests of children and the wider 

community. Our members range from large national charities to grassroots service 

providers.  
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1. Background  

• England and Wales has one of the highest rates of child imprisonment compared to 

similar jurisdictions.i 

• There was a substantial increase in the use of custody during the 1990s and 2000s, 

and the number of children in custody reached a peak of 3,200 in October 2002.ii 

• There has since been a welcome and significant decrease in the numbers, falling to 

an average of around 800 in 2019. 

• The number of children in custody in England and Wales decreased by 73% from 

2008 – 2019,iii and the number of children sentenced to custody decreased by 78% 

between 2008 and 2019.iv 

• However, since the peak in 2002 there have been several periods where the number 

of children in custody has increased; for example, there was a concerning increase 

(3%) in 2017/18. Over the last four or so years, the rate of decrease in child 

imprisonment has slowed.v 

• As the number of children in custody has declined, the rate of decrease has been 

slower for Black, Asian and Minority Ethnic (BAME) children than for white children. 

Disproportionality has therefore worsened, such that 2019 saw more BAME children 

in custody than white children for the first time.  

• Children accused of a crime can be remanded to custody before their trial if bail is 

refused. Legislation in 2012 aimed to set a higher threshold for custodial remand for 

children, but the number remanded to custody has increased since 2016, such that 

almost a third of children in custody are now unsentenced.vi   

• Since 2008 the proportion of children appearing in court who are sentenced to 

custody has remained roughly the same, at around 6%.  

• At ten years old, England and Wales have the lowest age of criminal responsibility in 

Europe, along with just one other country (Switzerland, where it is important to note 

that children under 15 cannot be sent to custody for committing a crime). Children as 

young as ten in England and Wales can be placed in custody for serious offences, 

and those as young as 12 for persistent offences.vii  

• It is broadly accepted that the drop in custodial numbers is largely attributable to 

changes in culture and practice around children in trouble with the law (policing and 

Youth Offending Team (YOT) practices, diversion and prevention) and decreasing 

numbers of children appearing in court, rather than to changes in the legal criteria for 

the use of custody.viii  

• Although the legal framework governing the circumstances in which a child can be 

sent to custody has not changed significantly, legislative changes during the 1990s 

and 2000s such as the removal of Doli Incapax, introduction of Detention and 

Training Orders, and creation of Secure Training Centres, in effect expanded 

possibilities for child custodial sentencing.ix There have been no substantive 

legislative changes since that would narrow this criteria, meaning the significant 

progress made in reducing the number of children in custody could be reversed with 

a shift in practice around children in trouble with the law. 
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The SCYJ, alongside international human rights bodies, maintain that it is not the case that 

children are only ever sent to custody as a last resort. Longstanding concerns remain about 

the number of children sentenced or remanded to custody, particularly given the 

inappropriate and harmful nature of penal institutions for children. Research shows a clear 

consensus that children’s developmental needs cannot be met in a custodial environment, 

and there are significant risks of children suffering emotional, psychological and physical 

harm, as well as clear long-term impacts on education, employment, family life, mental 

health and wellbeing. 

 

There are many ways the number of children in custody could and should be reduced. The 

flow of children into the formal criminal justice system could be reduced through investment 

in prevention and early help, children’s and youth services, and by ensuring (in line with the 

YJB national standards) that point-of-arrest diversion is appropriately used. For children in 

the youth justice system, reductions in the number sentenced to custody could be achieved 

through improving specialist legal practice, ensuring high quality pre-sentence reports and 

bail applications, and coordinated work with Youth Offending Teams, local partners and 

sentencers to raise awareness of, and access to, a range of community-based alternatives.  

Primary legislation is one of the most powerful tools with the potential to minimise the use of 

custody to a last resort in practice. Creation of a clear legislative framework restricting the 

use of custody for children in all circumstances is necessary to ensure the positive 

downward trajectory of the last decade continues, and to guard against future rises. Distinct 

and tightened legal restrictions on the use of custody would apply more equitably to all 

children and minimise the influence of a range of biases, that can see disproportionately 

negative outcomes for certain children, particularly BAME children and those in local 

authority care. This paper sets out proposals for new legislation to ensure that custody for 

children is only ever used as a genuine last resort.x 
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2. The rationale for the principle of last resort  

This section provides the rationale behind why sentencing or remanding children to custody 

must be a last resort. Domestic law enshrines the principle that a court must only impose a 

custodial sentence as a last resort if a fine or community sentence cannot be justified.xi If a 

custodial sentence is imposed, it must be for the shortest term possible.xii For children, the 

law states that the principle aim of the criminal justice system must be to prevent 

reoffending.xiii Sentencing Council guidelines for sentencing children, which sentencers are 

legally obliged to follow, also state that custodial sentences must be a last resort for all 

children.xiv  

 

Article 37 of the UN Convention on the Rights of the Child (UNCRC) states that imprisoning 

children should only ever be used as a “measure of last resort and for the shortest 

appropriate period of time”. The UK is consistently found to be in violation of this requirement 

by the UN Committee on the Rights of the Childxv and other international human rights 

bodies. In 2019 the UN Committee on the Rights of the Child made clear that States party to 

the UNCRC “should immediately embark on a process to reduce reliance on detention to a 

minimum”.xvi 

 

It is evident that children in custody are already extremely vulnerable and their custodial 

experiences exacerbate and compound this vulnerability. Custody for children is unsafe, and 

local authorities and courts have a duty to protect children from such harm. The detention of 

children is incompatible with the growing body of evidence as to what brings about 

desistance from offending. There are viable options for meeting children’s needs and 

managing their behaviour in community settings that are less damaging to the child and in 

line with evidence on promoting desistance.   

 

The harms of detention 

Using custody as a last resort is a requirement of the UNCRC – and is crucial for the UK to 

adhere to – because of the abundant evidence that imprisonment is extremely harmful to 

children and disrupts their healthy long-term development. 

• In the 2017 HM Inspectorate of Prisons (HMIP) Annual Report, HMIP could not classify 

any Secure Training Centre (STC) or Young Offender Institution (YOI) as safe enough 

to hold children.xvii While there have since been some improvements noted in 

inspection reports, the model remains fundamentally flawed and a number of 

conditions, outlined below, are deteriorating. While the assessment by HMIP did not 

apply to Secure Children’s Homes (SCHs), which are generally agreed to provide a 

safer environment for children than STCs and YOIs, only a small proportion of children 

are accommodated in SCHs (10% in 2018-19xviii). On a related note, SCYJ is 

concerned about the underuse of already purchased SCH places in lieu of placing 

children in more dangerous STCs and YOIs. 

• The use of force (including restraint) against children in custody increased by 20% 

between 2017-18,xix and again by 16% between 2018-19, to 7,200 incidents. There 

were an average of 59.6 incidents per 100 children per month in the year ending March 
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2019. These led to 230 medical warning signs and 60 injuries requiring treatment, 

including 9 serious injuries requiring hospital treatment.xx Prisons are the only 

establishments where staff are trained and authorised to deliberately inflict pain on 

children as a form of restraint. A large number of human rights bodies and other 

organisations, including the UN Committee Against Torturexxi, the UN Committee on the 

Rights of the Child, and the Royal College of Paediatrics and Child Healthxxii urge the 

withdrawal of these pain-inducing techniques.xxiii In February 2019 the Independent 

Inquiry into Child Sexual Abuse (IICSA) found them to be a form of child abuse and 

recommended their legal prohibition.xxiv 

• The 2019 report by IICSA estimated that there were 1,070 alleged incidents of child 

sexual abuse in custodial establishments between January 2009 and December 2017, 

including 205 in 2017. The majority of allegations were against members of staff.xxv The 

Inquiry Chair stated: “The harrowing accounts of non-recent child sexual abuse within 

custodial institutions were some of the worst cases this Inquiry has heard. But I am also 

deeply disturbed by the continuing problem of child sexual abuse in these institutions 

over the last decade. It is clear these children, who are some of the most vulnerable in 

society, are still at risk of sexual abuse.”xxvi 

• Levels of violence are very high and assault rates have continued to increase over the 

last five years. In 2018/19 there were 62.9 assaults per 100 children in STCs and 

SCHs, and 32.5 per 100 children in YOIs.xxvii In 2019 the government was forced to 

suspend placing children at Feltham YOI, and send police in, because of conditions.xxviii 

Placements were resumed despite the most recent inspection report finding an 

“appalling” decline in standards including a 45% increase in violent incidents in six 

months.xxix  

• Incidents of children held in solitary confinement have been increasing, and while in 

2018-19 separation incidents in STCs and SCHs decreased for the first time since 

2015, rates of segregation remain far higher than five years ago, at 88.5 incidents per 

100 children.xxx Children in YOIs have been found confined to their cell for up to 23 

hours a dayxxxi, with a 2020 review by HMIP finding that “many children separated from 

their peers in young offender institutions (YOIs) are effectively held in harmful solitary 

confinement, with little human contact and in conditions which risk damaging their 

mental health.”xxxii Solitary confinement for children has been condemned by public 

health bodies including the British Medical Association, Royal College of Psychiatrists 

and Royal College of Paediatrics and Child Health, who have warned of the risk to 

children of profound and long-lasting damage to health and wellbeing.xxxiii 

• Less than half of children in custody receive weekly visits from family, carers or 

friends.xxxiv 

• Over a third of children in STCs and YOIs report they have felt unsafe in custody, and 

nearly half report some form of victimisation by their peers. 42% of children report 

victimisation by members of staff.xxxv Girls are more likely than boys to report feeling 

unsafe (80%) and experiencing victimisation (80%).xxxvi 

• HMIP inspection reports consistently find that children do not have access to the 

education and activities they are entitled to. 

• At least 38 children have died in English and Welsh YOIs, STCs and SCHs since 1990, 

five in the last decade.xxxvii Between 2000 and 2014 two children died following 
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incidents of restraint, and 69% of those who died were at some point subject to a care 

order.xxxviii 

• Ten days before release from custody, almost 14% of children do not know where they 

will be living. Suitable services are not available at an appropriate time before release 

44% of the time for accommodation; 76% for Employment Training and Education; 52% 

for substance use; and 54% for mental health.xxxix A 2019 Criminal Justice Joint 

Inspection report on resettlement concluded children leaving custody are being “set up 

to fail”.xl 

• Children released from custody and still below the school leaving age experience great 

difficulties in re-accessing mainstream education.xli  

 

Custody is particularly harmful for BAME children:xlii 
 

• Conscious and unconscious stereotyping of BAME children affects how they are 

perceived and responded to by the justice system, impacting decisions leading to their 

trajectory into custody, and subsequently impacting placement decisions, interventions, 

risk assessments, progression, and punishments within the secure estate.xliii  

• Across different age groups, BAME children are more likely to be placed in less 

welfare-based, more penal institutions than their white counterparts.xliv  

• BAME children face additional racist bullying, unfair treatment and structural 

discrimination throughout their time in custody. Black children in particular are often 

labelled and stereotyped as being gang-affiliated or more violent than white children in 

custody.xlv  

• Compared to their white peers, BAME children are significantly less likely to report 

being treated with respect by staff (63% compared with 74%), feeling cared for by staff 

(35% compared with 58%), and feeling that rewards and sanctions schemes are fair 

(28% compared with 40%). They are significantly less likely to report that staff offer 

them help, and to feel that complaints are sorted out fairly (28% compared with 47%) or 

promptly (22% compared with 46%).xlvi 

• BAME children are significantly more likely than white children to report being verbally 

abused by staff (38% compared with 28%) or threatened or intimidated by staff (25% 

compared with 16%).xlvii 

• The use of force is more common on Black children than any other ethnicity in custody, 

at 61.1 incidents per 100 childrenxlviii, and BAME children are particularly affected by the 

use of separation.xlix 

 

This represents an unacceptable environment within which to place children. To make 

matters worse, there is no evidence that it contributes towards rehabilitation or promoting 

positive long-term outcomes. Although the use of binary reoffending rates as a key 

performance indicator should be treated with much caution, it is important to note the 

consistently high reoffending rates associated with custodial sentences: just under 70% of 

children are reconvicted within a year of release.l Simple measures of recidivism alone are 

likely to understate the full extent of the negative impact of custody, as they do not capture 

the complexities of continued longer-term contact with the criminal justice system, frequency 

or seriousness of offending, or the child’s longer-term development and outcomes. 
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Characteristics of children in custody 

While it is clear that custody is a damaging environment for children, it is also apparent that 

the population is extremely vulnerable.  

• Boys received the overwhelming majority (94%) of the 1,287 custodial sentences given 

to children in 2018/19. Overall, 97% of the child custody population are boys.li Girls find 

themselves in a diminished minority, exacerbating the marginalisation of their needs.lii 

• In the year ending March 2019 almost one in three children in custody were on remand 

(children who have been refused bail and are held, or ‘remanded’, in custody awaiting 

their trial and sentencing). This has increased from one in five a decade ago.liii  

• In court, 13% of cases involving Black child defendants result in a custodial sentence, 

while for white children the figure is 10%.liv Around half of children in custody are 

BAME, and in 2019 BAME children outnumbered white children for the first time.lv  

• Around half (52%) of children in custody have been in care.lvi  

• The majority of children entering custody are not engaging in education. It is estimated 

that around a quarter have been permanently excluded from school, while around 90% 

have a history of persistent absence and exclusions.lvii 

• Around a third of children in custody have a learning disability or Special Educational 

Needs.lviii 

• Trauma is common amongst children in custody, including experiencing and/or 

witnessing physical, emotional and sexual abuse, domestic abuse, serious injury, 

neglect, abandonment, and bereavement.lix Girls in custody are more likely to have 

experienced abuse, with around 60% of girls admitted to custody assessed as having a 

history of or being at risk of sexual exploitation. Girls are also twice as likely to be 

assessed as having a history of or being at risk of suicide or self-harm than boys (63% 

compared to 30%).lx 

• About a third of children in custody report a known mental health disorder and about a 

third show concerns relating to suicide or self-harm.lxi In 2018/19 the rate of self-harm 

was 13.7 incidents per 100 children.lxii By contrast, the rate of self-harm in the general 

population of 10-19-year-olds is 12.3 per 10,000 boys, and 37 per 10,000 girls.lxiii 

• Around 45% of children entering custody have substance misuse problems.lxiv   

• About 60% of children in the wider youth justice system have speech, language and 

communication difficulties that adversely affect their ability to participate in certain 

elements of the custodial regime.lxv 

 

The vulnerabilities present in the custodial population compound the damage of 

imprisonment. The vast majority of children entering custody either were formerly receiving, 

or are eligible to receive, specialist child health, education and social care services. Yet 

placement into custody often removes children from services and professionals who have 

the expertise and training to tackle the root causes of their offending behaviour, instead 

placing them into environments largely focussed on containment and deemed not fit for the 

purpose of rehabilitating children or keeping them safe.    
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The duty to promote children’s welfare and prevent harm 

Local authorities and courts alike have a duty to promote the welfare of children and prevent 

the harm to children that is caused by deprivation of liberty.  

 

• Local authorities in England and Wales have a statutory duty to safeguard and 

promote the welfare of children, to make arrangements to improve the well-being of 

children, and to identify and support children with special educational needs or a 

disability (see for example Section 17, Children Act 1989; Part 2, Children Act 2004; 

and Part 3, Children and Families Act 2014).  

• Local authorities have a statutory duty to prevent children suffering harm, neglect and 

abuse, set out in Schedule 2 of the Children Act 1989. In particular, for looked after 

children, paragraph 7 of Schedule 2 sets out the responsibility Local authorities have 

to take reasonable steps to prevent children entering the criminal justice system and 

care system, and to avoid the need for children to be placed in secure 

accommodation.  

• Section 44 of the Children and Young Persons Act 1933 sets out the duty of a court 

to have regard to the welfare of the child, and to take steps to remove any child from 

undesirable surroundings. 

• The UNCRC and Human Rights Act set out obligations for the state to intervene to 

protect children from physical or mental violence, injury or abuse, neglect or 

negligent treatment, maltreatment or exploitation. Article 39 of the UNCRC sets out 

the state’s duty to promote the recovery and reintegration of children who have been 

victims of such neglect, exploitation, or abuse. 

 

Local authorities have a responsibility to have services in place that could prevent and 

respond to a child’s offending behaviour through the provision of support in the community. 

Children should never be sent to custody as a result of failures by statutory bodies to fulfill 

their legal duties to protect children and provide such services. 

 

When children are sent to custody and it is not a last resort, this contravenes the 

responsibility to protect children in their community. Given the evidence about the way that 

children experience custody, it’s use is a clear violation of the duty to prevent harm. 
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Principles for responding to childhood offending behaviour  

The following principles should underpin any sentence imposed on a child, read in 

conjunction with Sentencing Council definitive guidelines for sentencing children.lxvi 

Responding to childhood offending behaviour in ways that encompass the following 

principles would best reflect the evidence on what works to support children away from 

crime,lxvii support the government’s aim to reduce offending, and fulfil the government’s duty 

to protect children from harm. It is evident that custodial sentences for children do not model 

these principles. 

• Childhood offending often reflects unmet needs. Successful approaches must see and 

relate to the whole child, rather than just react to their behaviour. 

• Contact with the criminal justice system is criminogenic.lxviii It creates and reinforces 

criminal identities in children and should therefore be minimised. Opportunities for 

diversion should be continuously explored. 

• The focus must be on meeting children’s needs, with child welfare services being made 

available to those children who have experienced, or are at risk of, abuse, serious and 

persistent neglect and other trauma.lxix  

• The intention must be rehabilitation, integration and desistance, not deterrence or 

retribution. 

• The learning process for some children will inevitably require sustained efforts and 

intensive support. Patience and persistence is key.  

 

Any criminal justice response for children should: 

 

• Take account of trauma and be delivered in trauma-informed environments. 

• Be informed by contextual safeguarding. 

• Understand and respond to the nature of adolescent development. 

• Be culturally competent to support BAME children and meet their needs. 

• Provide gender-informed and distinct support for girls.  

• Focus on shifting a child’s identity away from one associated with offending. 

• Nurture and model pro-social relationships and conduct.  

• Support consistent and strong relationships. 

• Be flexible to respond to individual needs, rather than overly prescribed. 

• Involve children in decisions about their future, so that the imposition of a sentence may 

feel more legitimate.   

• Focus on positive and preventative elements, rather than overly punitive and restrictive 

measures. Restrictions must not be too complex to comply with.  

• Provide support with a view to enabling and promoting access to opportunities. 

• Be underpinned by children’s rights to education, training, good quality health and 

social care. 
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3. Evidence that the principle of last resort is not being adhered to 

There is clear evidence that custody is not currently used as a last resort, and as such, the 

number of children in custody could be reduced significantly. 

• In spite of the substantial decline in the use of custody, which has filtered out some less 

serious offences, at least 30% of the sentenced population and a similar proportion of 

the remand population of children in custody continue to be there for non-violent 

alleged or actual offences.lxx 

• Variation in custodial sentencing rates between different areas suggests a postcode 

lottery in how likely it is a child is sent to custody.lxxi Spreading best practice and 

ensuring fair treatment of children across the country would reduce custody numbers. 

• Two thirds of children remanded to custody do not go on to receive a custodial 

sentence. Around a third of children on remand are acquitted (32%) while a third 

receive a non-custodial sentence. The number of children on remand increased by 12% 

last year, such that unsentenced children in custody now account for almost a third of 

the entire custodial population. The proportion of children in custody on remand is at an 

all time high, despite provisions in Legal Aid, Sentencing and Punishment of Offenders 

Act 2012, which were designed to reduce the use of remand for children.lxxii  

• The classification of an offence as “violent” is often used to justify the necessity of a 

custodial sentence, but the category of Violence Against the Person (VAP) 

encompasses a broad range of offences varying widely in their gravity, including 

common assault and weapon possession.lxxiii Analysis of custodial sentencing data for 

girls found that less serious assaults (such as common assaults) were the most 

common, accounting for 42% of VAP offences, and one fifth of the offences overall.lxxiv 

• Over three quarters of children sentenced to custody in 2018/19 were sentenced to 

Detention and Training Orders (DTO). Two thirds of these custodial episodes last less 

than three months (the minimum DTO sentence is four months: two months in custody 

and two months supervision in the community). Overall, the majority of children leaving 

custody have been in there for three months or less, and almost three quarters have 

been in custody for six months or less, suggesting that the offences which led to the 

sentence were not particularly serious and the risk to the public was limited.lxxv  

• The overall proportion of First Time Entrants (FTEs) to the youth justice system 

receiving a custodial sentence has increased over the last decade, and between 2009 

and 2019, the proportion of children sentenced to custody who were FTEs more than 

doubled (from 6% to 14%). The proportion of those sentenced to custody with only 1-2 

previous cautions or convictions has also risen (from around 15% to 20%). These data 

suggest that in such cases there has been little opportunity to provide the child with the 

requisite support in the community.lxxvi  

• There are as many children in custody for a breach (breaching conditions of a statutory 

order or license or supervision conditions) than for burglary, each making up about 8% 

of the custodial population.lxxvii Children can be sentenced to custody for a breach of a 

community or civil order where the original offence could not have led to a custodial 

sentence.lxxviii 

 

Even where a serious crime is committed, community-based measures should always be 

fully explored, taking into account that the defendant is a child.  
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4. New legislative criteria to ensure sentencing to custody is a last 

resort  

While the law states that custody should only be imposed as a last resort and if alternatives 

cannot be justified, it is not sufficiently prescriptive to make this a reality.  

 

SCYJ considers that, for the detention of children to be used only as a last resort, legislation 

must preclude the imposition of a custodial sentence unless a strict series of criteria have 

been met.  

 

Deprivation of liberty should only be available for the most serious crimes. A relatively 

objective measure of offences regarded by society as the most serious are those that can 

attract a maximum sentence of life imprisonment. Even in such cases, however, the 

particular instance of the offence may not warrant a custodial sentence.  

 

Custody will only be a last resort where the child is assessed as posing a serious and 

continuing risk to the public, and where there is genuinely no way of managing that risk in 

the community.  

 

The criteria for custody should accordingly also require courts to obtain an assessment of 

the child, considering their particular circumstances, and a report on arrangements that 

could be put in place in the community, to determine whether any sentence other than a 

custodial one would be sufficient to protect the public.  

 

The criteria should be understood as statutory limitations on the use of child imprisonment 

rather than allowing the use of custody where they pertain. Even where a case meets the 

statutory criteria, a presumption against the use of imprisonment should apply unless the 

court can demonstrate that no viable alternative is available. The criteria can also be 

understood to preclude the use of mandatory custodial sentencing for children.  

 

If the criteria for custody are met and the court considers imposing a custodial sentence on a 

child, further principles enshrined in children’s rights must be upheld. In particular, the UN 

Convention on the Rights of the Child states that custody must only be used ‘for the shortest 

appropriate period of time’ (Article 37). Due consideration must also be made to, amongst 

other things, the best interests of the child (Article 3), the need for regular review of the 

child’s treatment (Article 25), access to education (Article 38), the right to leisure, play and 

culture (Article 31), protection from inhumane treatment and detention, being treated with 

respect and care (Article 37), and recovery from trauma and reintegration into society (Article 

39).  
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What the principle of last resort might look like in legislation 

1. A court shall not impose a custodial sentence in respect of an offence committed by 

a person under the age of 18 (‘the child’) unless:  

 

a) The child is convicted of an offence punishable with life imprisonment;lxxix and   

 

b) The court is satisfied that the particular circumstances of the offence, or the 

combination of the offence and one other associated offence, is so serious that a 

custodial sentence could be justified;lxxx and 

 

c) The court is satisfied that there is a significant risk of serious harm in the event of 

the commission by the child of further offences punishable with life imprisonment; 

and  

 

d) The court is satisfied that there is no alternative mechanism for dealing with the 

risk specified in 1(c) with a community-based sentence, and as such no sentence 

other than a custodial sentence is adequate to address that risk. 

 

2. Before imposing a custodial sentence in respect of an offence committed by a person 

under the age of 18 (‘the child’): 

 

a) The court must have satisfied itself that the requirements set out in sections 1 

(b)-(d) have been fully explored. If the sentencing court is not satisfied it should 

call for inquiries to be made. 

 

b) The court must give cogent reason why a community-based sentence is not 

appropriate. 

 

c) The court must obtain a report from the relevant children’s services and Youth 

Offending Team indicating how they would manage the risk posed by the child in 

the community, including what services have been made available to the child to 

meet the child’s needs, including physical, emotional and educational needs. 

 

d) In considering whether it is satisfied of the issues in section 1(b-d), the court 

must obtain an assessment of the child, including assessment of behavioural, 

social, and emotional development needs, educational, physical and mental 

health needs. The court must take into account all information as is available 

about the circumstances and background of the child, including any mitigating 

factors, and analysis of how these factors have contributed to their behavior, and 

of the child’s reasons for committing the offence and response to it. The court 

must also take into account the considerable developmental capacity for a child 

to change in line with maturity, greater than is generally present in an adult.  

 

3. A court shall not impose a custodial sentence on a child unless they are legally 

represented at that hearing. 
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4. Once the court is satisfied that requirements in sections 1-3 are fulfilled and has 

decided it will impose a custodial sentence, the court must, in determining the 

appropriate term, pay due consideration to the United Nations Convention on the 

Rights of the Child and to Section 11 of the Children Act 2004, including: 

 

a) The best interests of the child and the need to safeguard and promote the 

welfare of child must be a primary consideration;  

 

b) The custodial sentence must be for the shortest possible appropriate time, 

including a clear mechanism for regular review of the sentence to determine 

whether custody remains the only available option for the child; 

 

c) The court must pay careful consideration to the long-term impact of the custodial 

sentence on the child, including but not limited to education, provisions for 

looked after children, release provisions, notification requirements, and 

rehabilitation periods. 

 

5. For the purposes of section 2(d), mitigating factors may include, but are not limited 

to:  

a) The age and maturity of the child; 
b) The effect of any abuse or other trauma on the child’s actions and development; 

c) The child’s culpability in relation to the offence or offences;   

d)  The particular role played by the child in the offence or offences;   

e) The contribution of the child’s background to his or her offending behaviour;   

f) The child’s best interests and their long term developmental needs;  

g) The child’s understanding of the harms caused by the offence or offences; 

h) The circumstances of any guilty plea entered; 

i) The capacity of the child to change.  
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5. Children remanded to custody 

When courts decide whether a child is granted bail or remanded in custody until their 

sentencing hearing takes place, courts will be less likely to remand a child where ultimately 

sending the child to custody would not be an available sentencing option. A likely and 

desirable consequence would be that the number of children remanded to custody would 

decrease if the criteria for sentencing a child to custody were revised as set out above. 

However, most children who are imprisoned on remand are acquitted or given a community 

sentence. Therefore, to fulfil the UN Convention’s principle of the use of custody as a last 

resort and for the shortest possible time, it is also necessary to reform legislation around the 

remand of children to Youth Detention Accommodation.  

We propose that criteria for custodial remand would closely follow those for sentencing a 

child to custody, such that a court shall not remand a child to custody unless:  

a) The child is accused of an offence punishable with life imprisonment; and   

 

b) The court is satisfied that the particular circumstances of the offence, or the 

combination of the offence and one other associated offence, is so serious that a 

custodial sentence could be justified; and 

 

c) The court is satisfied that there is a significant risk of serious harm in the event of 

the commission by the child of further offences punishable with life imprisonment; 

and  

 

d) The court is satisfied that there is no alternative mechanism for dealing with the 

risk specified in 1(c) with a community-based sentence, and as such no sentence 

other than a custodial sentence is adequate to address that risk. 

As above, the court must obtain an assessment by a qualified individual in relation to point 

(c). SCYJ also believes that all children must be legally represented before a decision to 

remand a child to Youth Detention Accommodation can be authorised, and that 

consideration should be given to setting a minimum age of custodial remand of 14. 
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6. Ensuring the criteria for custody are adhered to in practice  

Under the new criteria for custody as a last resort, further development and expansion of 

high quality community provision for children in the youth justice system will be required to 

ensure that children’s needs are met in the community and that public protection is 

maximised. 

All local authorities and their partners must provide services for managing children in 

community settings. The availability of appropriate support should not be a postcode lottery. 

The reason given to the court for there being no option other than a custodial sentence for a 

child must not be that the local authority simply is not providing services it has a duty to 

provide.  

This will require the rebalancing of investment in youth justice towards community-based 

provision. Savings achieved through the reduction in custody numbers should be reinvested 

into Youth Offending Teams and other community services, as well as into improving the 

environment for the small number of children who continue to be deprived of their liberty. 

These few children should be held in small, child-centred secure settings that are close to 

their community and support networks.lxxxi  
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This paper was written by Millie Harris, SCYJ Senior Policy Officer, developed with an expert 

group of SCYJ members, with wider input from SCYJ membership. The contents of this 

document do not necessarily reflect the views of all member organisations. 
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